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M/s. Shanti Inorge Chem (Guj.) P. Ltd

Ahmedabad
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way -
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of




crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.
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(iif) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of which shall
be a certified copy) and copy of the order passed by the Addl. / Jeint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (Ol0) to apply to the Appellate Tribunal.
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2. One copy of application or O.1.O. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-l in terms of
the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores,

Under Central Excise and Service Tax, "Duty demanded” shall include:
0] amount determined under Section 11 D;
(if) amount of erroneous Cenvat Credit taken;
(it amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute o“-

penalty, where penalty alone is in dispute. 7233
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ORDER IN APPEAL

This is an appeal filed by M/s Shanti Inorgo thém (Guj) pvt. Ltd., Unit
No.I (herein after referred to as the appellants) against the OIO No. SD-"
05/15/DK3/DC/2016-17 dtd. 29.03.2017 (herein after referred fo és the
impugned order) passed by the Dy. Commissioner, Division-V, Servic.e Tax,
Ahmedabad (her'ein aftér referred to as the adjudicating authority).
2. the brief facts of the case are that the appellants were engaged in
manufacture of goods falling under Chapter 29 of the Central Excise Tariff
Act, 1985 and were also registered under Service Tax. During the central -
excise autdit in 2016, it was observed that the appellants had short paid
service tax by Rs. 35,248/- on payments made to goods transport agency as
notified under the Notification No. 36/2004-STdtd. 31.12.2004 as amended.
It was informed by the appellants that the said services were for -
transportation of goods to a unit located n SEZ. It was observed that the
appellants wer'e'not eligible for exemption for services used and specified
under sub-section (2) of Section 68 of the Finance Act, 1994 (“the Act” for
brevity). They were required to pay service tax but they had not discharged
service tax amounting to Rs. 35,248/-. Accordingly, a notice under Section
73 (1) of the Act was issued to the appellants. The adjudicating authority,

after having considered their defence arg_u'ments and case records, held that

the appellants were not eligible for exem'ption contained in Notifiction No.
12/2013 since they failed to produce the copy of the authorisation for
services to be used in the SEZ and therefore, vide the impugned order, '
confirmed the demand of service tax of Rs. 35,248/- alongwith interest and
also imposed penalty of equal amount under Section 78 of the Act.

3. being aggrieved by the impugneq order, the appellants have filed this
appeal on the following grounds:

a) That the adjudicating authority has violated the principles of the
natural justice as no personal hearing was given to them and their
all the contentions were not considered; ‘

b) That it is not the case of the department that the goods cleared
from the factory of the appellants did not reach the SEZ unit;

c) That they had approached the SEZ unit for a copy of the
authorisation but the same was not supplied by the SEZ unit by
stating ‘that the authorisation is required to be supplied to the
service provider and as the appellatns were not the service
provider, the SEZ unit did not provide the copy of the authorisation;

d) That a presumption has to be drawn that the said SEZ unit must be
in possesion of authorisaton showing "transportation of goods by

S a
road; &
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e) That the interest of justice could have been met in the present case

by extending the enquiry to the SEZ unit to ascertain as to whether

the said SEZ unit had been issued authorisation showing.

transportaton of goods by road as one of the authorised operations;

f)y That the entire exercise is revenué neutral as the amount of service

tax paid by the appellants would be available as refund under the

said notification;

g) That the adjudicating authority has failed to put on record the facts
which were suppressed by the appellants and in case of revenue
neutrality, there cannot be any intention to evade the payment of
service tax;

h) The appellants' sought support from the following case laws:
Liladhar Pasoo Forwarders P. Ltd. Vs. Commissioner of -Customs,

Mumbai - 2000 (122) ELT-737 (Tri.), Hindustan Steel Ltd. Vs. State of
Orissa — AIR 1970 (SC) (253) (1979) ELT (J402), Akbar Jiwani vs. Collector
of customs - 1990 (47) ELT - 161 (SC).

4, The personal hearing in the case was held on 30.11.2017 in which Shri |

N.K. Tiwari, Consultant appeared. on behalf of the appelilants. They reiterated

the grounds of -appeal and pleaded the jurisdiction of Audit-I for unit in -

Jambusar.
5. I have carefully perused the documents pertaining to the case and

submitted by the appellants alongwith the appeal. I have considered the

arguments made by the appellants in their appeal memorandum as well as

oral submissions during personal hearing.
6. I find that the issue to be decided in the instant case is whether the

service tax has been rightly demanded on the services provided by the

appellants to a unit situated in SEZ.

7. I find that the appellants have claimed the benefit of exemption
contained in the Notification No. 12/2013-ST dtd. 01.07.2013. the relevant
part of the notification is produced herein below for ready reference:

“hereby exempts the services on which service tax is leviable under -
section 66B of the said Act, received by a unit located in a Special

Economic Zone (hereinafter referred to as SEZ Unit) or Developer of
SEZ (hereinafter referred to as the Developer) and used for

the authorised operation from the whole of the service tax,

education cess, and secondary and higher education cess leviable -

o A

From the above, it is very clear that this notification is appllcable @f&@mc %,

thereon.” (emphasis provided)
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service provider is required to provide a certified list of authorised operations
so that the eligibility can be gpecked, From the case records, it is evident
that the appellants did not produte the certified list';' of authorised operations
and in absence of that, it is not possible for the department to conclude that

the services were provided to be used in the authorised operations and were

¢

therefore eligible for exemption contained in that Notificaiton. This is the

condition of the notification that only those services which were provided to

be used in the authorised operations were only eligible for exemption. In

view of this fact that the appellants have failed to produce necessary .

documents to substantiate their claim, I am of the view that substantive
benefit should not bé denied for procedural infractions, I would like to
remand the case'?the adjudicating authority to ascertain the fact that
whether the services in question have been provided to the units located in
SEZ or not. If it is found that the services have been provided to the units
located in SEZ, then the impugned order shall stand set aside

8. I now take up the plea raised by the appellants at the time of personal
hearing that Audit-I had conducted audit in Jambusar i.e. the question of
jurisdiction. In this regard, I have gone through the concerned audit report

and find that the unit audited is situated at Vatva, Ahmedabad so I therefore-

rejected the plea.
9. In view of the above findings, the appeal is allowed by way of remand
with consequential relief.
10. The appeal is disposed off accordingly.
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By R.P.A.D.

To:

M/s Shanti Inargo Chem (Guj.) Pvt. Ltd. (Unit-I),
Plot No.2015,

Krishna Estate-GIDC,

Phase-III, Vatva,

Ahmedabad-382445

Copy to:-
(1) The Chief Commissioner, CGST, Ahmedabad Zone,
(2) The Commissioner, CGST, Ahmedabad (South),
(3) The Dy./Astt. Commissioner, CGST, Div.-1II, Ahmedabad (South),
(4) The Dy./Astt. Commissioner(Systems),CGST, Ahmedabad (South),
5y Guard File, ‘
(6) P.A.File.




A3

.



